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Asking the jury for pain-and-suffering damages, including PTSD

Start by selecting the right jury and following with evidence that clearly establishes the
physical and emotional pain

BY BRUCE G. FAGEL

Any case involving pain-and-suffering damages starts with the selection of a jury. Since most
jurors will use their personal experience to evaluate all issues in any case, especially damages,
all jurors need to be questioned about any personal experiences with physical pain, emotional
suffering, disability, or any other issues in their background that will affect how they view your
client's case. While it may be considered beneficial to have jurors who have suffered physical
pain and/or emotional suffering in their past, most such individuals were likely not compensated
for their pain and suffering and may be less willing to do so for your client. However, as a
practical matter, any juror with such a history in their own background will likely be excused by
the defense, either for cause, or as one of their challenges.

Since you will be asking jurors to award intangible non-economic damages or pain and
suffering to your client, the next best juror would be someone who understands the pain and
suffering in others and is sympathetic to such pain and suffering. Jurors with children,
especially young children who are often unable to verbally express the pain they may have, will
likely be more understanding and sympathetic to the pain and suffering of others. Also, jurors
who have pets will be better able to understand that other individuals can experience pain
without necessarily being able to express such feeling verbally. This may be especially
Important in a case where your client has difficulty in being able to verbally express his or her
pain and suffering.

Although pain and suffering is, by definition, non-economic damages, the current state of the
economy will still play a role in how a juror determines such non-economic damages. To that
extent, a juror who is unemployed and has been out of work for some time (not an unusual
demographic for many jurors today) is not likely to view someone else's pain and suffering in a
very favorable light. Also, jurors who are retired and on a fixed income may be less
understanding about a claim for pain and suffering (in a case without economic damages), and
students who have little real-world experience may be reluctant to award damages for pain and
suffering since they will have no frame of reference in their personal lives.

Presentation of evidence

The testimony of your client is essential in any case where you ask a jury to award damages for
pain and suffering. In some cases, a client's pain and suffering will be obvious from their
condition and appearance, but in most cases, it is not.

Also, since there is no directly measurable way to demonstrate pain and everyone reacts



differently to pain, oral testimony by your client may be woefully inadequate to show pain,
either in the past, present or future. Some clients may want to exaggerate their pain, and they
need to understand that since most jurors are very skeptical of any request for monetary
damages for pain and suffering, especially in the absence of any significant economic damages
for either loss of earning or medical expenses, the worst thing they can do for their case is to
attempt to exaggerate their pain.

The most objective evidence of your client's pain and suffering will come from their treating
doctors. Unfortunately, many doctors are emotionally immune to their patient's complaints of
pain and they will either ignore such complaints or under-report them. When a treating doctor is
able to understand and document their patient's pain, such testimony will be critical in any case
for pain and suffering damages. Also, if your client's condition is chronic, such that there will
be significant pain and suffering in the future, such evidence will require the treating physician
to attest to such future pain and suffering. Early in any case where you anticipate asking a jury
to award damages for pain and suffering, you need to carefully review your client's medical
records and even meet with the treating physician to obtain their support for your client's
claims.

Inany case involving significant pain and suffering damages, you will need expert witnesses to
explain the nature and extent of your client's pain, especially if you are asking for significant
future damages for pain and suffering. There are several different types of experts who may be
applicable to specific cases. If your client's emotional distress is an issue, either as a result of
pain or in spite of pain, you should have your client seen by a clinical psychologist. This is
especially important in cases where your client has difficulty in explaining their emotional
distress or how their change in circumstances from the negligent injury has affected their life. A
psychologist may need to see your client several times to get a full picture of their emotional
distress and offer opinions about future damages.

Some clients may have their own psychologist or other mental health worker they have seen
either prior to or during the pendency of the case, but most such individuals do not make the
best witnesses in court and it is usually worth having your own retained psychologist for trial.

In cases involving significant physical pain, a pain management expert will be necessary to both
explain the nature and extent of your client's pain and offer opinions about future problems.
Pain management physicians are especially helpful in cases where there may be no obvious
physical evidence of pain and your client may have difficulty in explaining such pain. If your
client has significant and chronic pain, they should be evaluated and treated by a pain
management physician during the pendency of the case. This allows for documentation of their
pain and response to management, or lack of response, which will be helpful for any jury to
conclude that your client has significant pain. Also, any expert in pain management who may
testify at trial will be far more believable if your client has such documented pain from a pain
management specialist prior to the retention of your expert for trial.

Some clients may seek treatment from an acupuncturist who is sometimes able to provide pain
relief that is not possible from a traditional pain management physician. While many jurors may
be skeptical to the concept of acupuncture, most pain management physicians will understand



the role of acupuncture and will be able to explain such treatment to a jury. This allows your
client to utilize the services of an acupuncturist without offending the jury who will be asked to
both recognize such pain management and also award damages for such pain.

Whenever the plaintiff utilizes the services of either a psychologist for emotional distress or a
pain management expert for physical pain, the defense will want to conduct their own defense
medical exam of your client. As can be expected, most of the experts that are routinely used by
the defense will offer an opinion that your client is over-exaggerating their pain, especially
since such an opinion is more subjective than objective. Even when the plaintiff’s expert uses
any of the more recent testing that can demonstrate pain, the defense expert will discount or
attempt to discredit such testing.

Economic vs. non-economic losses

Inany case where there are economic losses, involving either work loss or medical expenses, it
Is far easier to convince a jury that your client has significant pain and suffering. Many treating
physicians will often use a fairly low threshold for placing a patient on disability and the fact
that a patient is on disability, while creating some economic lost wages, does not necessarily
equate to significant pain and suffering. Also, many clients cannot afford to go on disability and
will continue to work even if they have significant pain. Under these circumstances the need for
medical treatment for pain management and documentation of such pain is even more important
since jurors will naturally think that anyone who continues to work cannot have much pain.

Medical expenses for pain management, even if paid for by insurance, are often critical to show
that your client actually suffers from provable pain. Also, if you want to show future pain and
suffering, having past medical expenses that document such pain, in addition to expert
testimony will often be needed to convince a jury that your client's pain and suffering is chronic
and will continue into the future.

The more challenging case for pain and suffering damages is where there is no loss of earnings
and no medical expenses. Jurors may be naturally suspicious of any plaintiff who claims
significant pain and suffering where there are no losses for either wages or medical expenses.

Jury Instruction - CACI 3905 A

The CACI Jury Instruction for physical pain, mental suffering, and emotional distress comes
after CACI 3905 which classifies such damages as items of noneconomic damages. The
instruction also includes loss of enjoyment of life, disfigurement, physical impairment,
inconvenience, grief, anxiety, humiliation, in addition to emotional distress. Future damages
require proof that the plaintiff is reasonably certain to suffer such harm, and the jury is further
instructed that there is no fixed standard for deciding the amount of such damages.

The overall impact of this instruction gives wide latitude to argue various types of non-
economic damages, in addition to pain and suffering, but the end result to the jury is that they
will be asked to arrive at a specific amount for any and all such past and future non-economic
damages, without separating the specific March 2013 Issue type of non-economic damages for
which they award damages.



Asking jury for a specific dollar amount

Many great trial attorneys have offered opinions about the pros and cons of asking the jury for a
specific dollar amount for pain and suffering, or other non-economic damages, and it is clear
that there is no correct answer to this question. A decision about whether to ask a jury to award
a specific dollar amount or if asked, what the amount should be, must be decided after all the
evidence has been presented in the case. By the time the case goes to the jury, you should be
able to have some understanding about how well the evidence came in on damages, the make-
up of the jury and their response to the evidence, especially how well the plaintiff and the
plaintiff experts on damages testified. Since the jury is told that the argument of counsel is not
evidence, many jurors will automatically reject any sum suggested by an attorney. While it may
be possible that a jury could award an amount greater than that suggested by an attorney, such is
usually the stuff of movies rather than reality and more often than not, the jury will award an
amount less than requested. Leaving the amount of damages for pain and suffering to a decision
by the jury avoids such possible disappointment by the plaintiff.

Post Traumatic Stress Disorder (PTSD)

Although this psychological disorder is well recognized within the medical and psychology
community, most jurors may be suspicious of such a claim outside of a military situation. In any
case where there is documented evidence that the plaintiff suffers from a post-traumatic stress
disordel; the jury needs to be carefully questioned during voir dire about their understanding
and natural prejudice about such a claim. However, in situations where PTSD is the major
psychological harm suffered by the plaintiff, the jury will require education about this disorder
and how it can occur in situations outside of a combat zone.

Since it is impossible for any plaintiff to adequately explain how or why they suffer from
PTSD, in such cases it is essential that well-qualified experts both examine the plaintiff and
explain this disorder to the jury. For any plaintiff who has documented PTSD it may be helpful
to use both a treating psychologist and a retained expert to be able to fully explain the nature of
PTSD and how it affects the plaintiff. In some cases, PTSD may be the only manifestation of
the plaintiff’s pain and suffering, yet its impact on the plaintiff can be as debilitating as any
physical pain.
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